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Mr. KENNEDY. Mr. President, too of-
ten outmoded and inflexible procedires
have bzcome obstacles to effective, effi-
clent ageney nction. The current atien-
tion being given the subject of regyl
reform reflects the public staction
‘Wil "hot only what many ageneles are
doing, but how they are doiug it. It is
thus timely for Congress to turn its at-
tention to legislation to improve the od-

D UGN HOVETHS
MENtWiTe Basls, And T am thus introduc«
ing, for myself and the Senator from
Maryland (Mr., MarTmras), five bills to
amend the Adminisirative Procedure

Act.

The Adminislrative Procedure Act,
which establishes the general principles
and requirements which govern proce-
dures in nearly all Federal agencies, was
enacted in 1948, Sinee that time it has
stood substantially unchanged, except
for the enactment and subsequent
amendment of the Ireedom of Informa-
tion Act. During the 1980’s, the Senate
Subcommittee on Administrative Prac-
tice and Procedure gave lengthy and de-
tailed consideration to proposals for a
general revision of the act, hut no legis-
lation was enacted. This was die in large
part to the differences which emerged
between the agencies and the organized
bar over the content of specific amend-
ments,

In August 1970 the house of delegates
of the American Bar Association adopted
12 wvesolutlons calling in  general
terms for amendments to the Adminls-
trative Procedure Act. These resolutions
were referred to the administrative law
section of the ABA for the drafting of
implementing legislation. -

- Meanwhile the Administrative Con-
Terence of the United Siates, an advisory
body established by statute to study prob-
lems of administrative procedure In
Federal agencies, inltlated its own study
of the ABA proposals, while, at the same
time, working closely with the admin-
istrative law section, At its plenary ses-
stom i June 1673, the conference adopted
a comprethensive statemet addressed to
the American Bar Association provosals,
This statement was subsequently arapli-
fied in some particulars, Stated briefly,
the conference is in entire or substantial
agreement with five of the ABA proposals,
is noncommitial on one, and disagrees to
a greater or lesser extent with five others.
Regarding one of the twelve ATIA resolu-
tions relating to pretrial conferences, the
conference and the administrative law
section agree that legislation is not
called for. e

Over the past few months, Admindsirg. -
tive  Conference Chairman Robert
Anthony and his staff and ARA repre-
sentabive ‘Willimm, Ross and hig 2550=
clates have been meeting topgether with
the stafi of the Administrative Practices
and Procedures Subcommittes In an ok-
teropt to narrow arcas of difference and

+ to perfect legislative language to implo-
ment the various proposals to emend the
" Administrative Procedure Act. "his hes
heen largely accomplished, and the vepre-
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begin legislative action on these pro-
posals. To hegin this legislative process
and to facilitate consideration of those
vroposals by Congress, the agencies, and
all other interested parties, I am intro-
ducing today a package of bills to amend
the Administrative Procedure Act.

S, 796 is supported by both the ABA
and the Administrative Conference. It
would implement those four of the ABA
proposals on which there is entirve agree~
menb hetween the Bar Association and
tlic conference.

Section 1 of the blll would implement
the ABA’s resolulion which called for
“‘providing improved definitions for rule
and order which clearly distinguish the
nature of rulemaking from tiie nature of
adjudication.” This is a matter of consid-
erahle theorotical importance for, as the
15%4’}?&ttorney General’s manual on the
Administrative Procedure Act points
out—

The cntire Act Is based upon a dicholomy
bc_bwcen rulema,}cil\g nnd &djudicat&on. -

The APA’s present definition of “rule”
5 U.S.C. 551(4), covers agency statements
“of general or particwlar applicability
and future effect” and specifically classi~
fies the approval or seiting of future
rates as rulemaking. The purpose of the
proposed redefinition is to make the dis-.
tinction between rulemaking and ad-
judication turn on whether the agency's
action Is of general or of particular ap-
plicability, rather than whether it is of
future or of retrospective effect. The gen-
eral versus particular distinction seems
moro in accord with ordinary under-
standing and usage.

The Administrative Conference, s 1
have stated, has endorsed the proposed
redefinition. However, it has done so on
the understanding that those formal
proceedings, particularly ratemaking-—
which have heretofore been subject to
more flexible procedural requirements
than ordinary formal adjudication in
scetions ,B54, 556, and 557 of the Al*A—
should continue to roceive special treat-
ment hecause of the strong policy conm-
ponent in these determinations. Conse-
quently, a new definition, “ratemaking
and cognabe proceedings” is contained
in the bill. Tt is intended to cover those
proceedings affected by the change in
the definition of “rule” and is used else-
where in the bill to permit the agencies
to retain their present procedural flexi-
bility with respect to such procesdings.
Section 2 of the bill is intend
row L1E preven!

mment om the
fie7miding that Such pub-

01t60008:bes are “impracticable, unnec-
€380y, | it 7 bo” thie Tpublic i ter-
e I3] te e AR S s o pm
“In addilk... the bill would make if
clear that such a finding may be made
by rule with respect to o category of fu-
ture rulemaking proceedings. I have in-
troduced legislationy in previous Con-
gresses which embodied this provision
and I am pleased that many agencies
have by regulation already adopied the
approach of applying notice and com-
ment provisions to loan, grants, public
property, and other matters covered by
this scetion. This section would make all
agency activities uniforra on this point.

Section 3 of the bill would authorize
agencies conducting formal proceed-
ings—rulemaking or adjudication——un-
der sections 566 and 557 of the APA to
establish appeal boards, make up of
agency employees, to review decisions of
administeative Inw judges. It would fur-
ther authorize the agency 1o delegatc
final decisional authority to such hoards
or to the administrative law judges, sub-
ject to discretionary, so-called certiorari-
type, review by the agency.

One of the common c¢riticisms of reg-
ulatory agencies today is that they are
so caught up in thie problems of process-
ing and resolving individual cases that
they do not have adequate tite or energy
left for considering the broader questions
of regulatory policy. In order to free the
agency members of thie burden of decid-
ing routline cases, both the ABA and the
Conference have recomumended that the
agencies have authority to delegate final
decisions to appeal boards or to the pre-~
siding administrative law judge, subject
to the agzency's right to review cases
which appear to the agency to present
important issues. Muny agencies, among
them the ICC, the I'CC, and the CAB,
have such authority already, either by
statute or by reorganization plan. This
bill would make a general grant of au-
thority in connection with proceedings
governed by sections 556 and 557.

The last section of the bill relates to
agency subpena power, The Administra.-
tive Procedure Act doos not presently
contain a grant of subpena power. It does
brovide that where agency subpena au-
thority exists, subpenas must be made
available to private parties in adversary
proceedings to the same extent that they
are available to agency counsel.

Most agencles which conduct formal
procecdings under sections 556 and 557
of the APA do have subpeng, nower, Such
power is granted in the agency’s organic
legislation or in the pacticular substan-
tive statute under which the proceeding
is conducted. A fow agencles which con-
duct such proceedings either have sub-
pena power which is in some way limited
or inadequate to the needs of the
parties, or have no subpena power at all,
These ageneles inclide the ¥ood and
Drug Administration, the Postal Service,
and the Department f the Interior. The
hasic purpose of secticn 4 of the hill is to

fill existing gaps by providing within the
APA a grant of subrenn power for all
agency proceedings, boih ruwlemaking
and adjudication, whih are required to
be conducted on the rocord with oppor-
tunity for a hearving, F.oth the ABA and
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the Administrative Conference have
concluded that wherever an agency
determination is of a nafure and impor-
tance to justily requiring such formal
procedures, all parties should have ac-
cess to compulsory process for the ob-
taining of evidence.

s 0 s i A A e

8797 and S, 798are alternative bills
dealing WIth The problem of separation
of functions. Secltion 554(d) of the Ad-
ministrative Procedure Act now provides
that an employee engaged in the per-
formance of investigative or prosecutive
functions for an agency may not par-
ticipate in the decislonmaking process,
except as witness or counsel, in the same
or a factually rclated case, e cannot, in
other words, participate first as an in-
vestigator or advocate and then turn
around and act as decisionmaker or con-
fidential adviser to the decisionmaker in
the same case. This separation-of-fune-
tions requirement, however, is applicable
only to certain classes of formal adjudi-
cations and it is not applicable at all to
formal rulemaking.

The ABA proposals apply this proviston
across the board in all on-the-record
proceedings governed by sections 558 and
557. TThe Administrative Conference has
endorsed this approach with a single
reservation: In those proceedings mnot
now subject to section 554(d), the bar on
pvarticipating or advising in the deci-
sion will not extend to agency ofiicials
who have not personally been involved in
the case but who have general super-
visory responsibility over cmployees who
have participated in the case. In other
words, the general counsel of an ngency
would not be disqualified from advising
the agency members with' respect to a
formal rulemaking proceeding simply be-
cause attorneys in the general counsel’s
office participated in the hearing. 8. 787
Tepresents the ABA position on this ques-
tion; 8. 798 the Administrative Confer-
encgposition.

5. contains five amendments pro-
poSed by the American Bar Assoclation.
The Administrative Conference either
opposes or remains uncommitted on
these. Section 1 would insure that, with
limited exceptions, the initial decision in
an agency proceeding will be made by the
impartial, presiding officer and not by
the chief of the agency stafl, whose sub-
ordinates act as advocates in agency
proceedings.

Section 2 is a proposal directed toward
improving the efliciency of administra-
tive hearings by establishing, as part of
the Administrative Conference, a com-
mittee on uniform rules to drafh rules of
procedure for formal adjudications. This
reflects the strongly held views of the
ABA that uniform rules would not only
save the time of practioners, but would

‘also help ordinary citizens who partici-

pate in agency proceedings by ration-
alizing an unnecessarily confusing aspect
of agency practice,

Section 3 would prohibit ex parte comni-
munications between agency membiers
and inferested persons outside the agency
regarding any fact as issue in any formal
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ings are well known, and thls section

would fill & gap in the law and prohibit
absolutely such contacts,

The fourth section provides for
abridged hearing procedures where all
parties consent, in order to save time and
resources of the parties and agencics.

The final section is a provision con-
cerning prejudicial agency publicity,
This amendment is directed at the proc-
tice employed by some agencies of issuing
incomplete information in s matter
under review before a Tull determination
of the facts has been made. 'T'o the extent
that this practice con cause lireparable
harm to businesses that were later ab-
solved of wrongdoing, the ABA. proposal
attempts to stop trials in the press which
might {arnish the integrity of agency
dcliberations. ST

The final bill in this packageiss. 800,
hill to amend chapter 7, title~5~trilfed
States Code, with respect to the proce-
aure for judicial review of certain admin-
jatrative agency action, This bill Invoives ™
legislative proposals which relate closely
to the APA and which both the Dar As-
sociation and the Administrative Con-
ference have cavefully cousidered and
have supported in the past. Briefly, it
would implement three longstanding re-
commendations of the Administrative
Conference by: first, abolishing the de-
fense of sovereign immunity with respect
to actions in Federal courts seeking relicf
other than money damages and stating
a claim against an agency or officer act~
ing in an official capacity—conference
recommendation 69-1; second, permit-
ting & plaintiff in judicial review pro-
ceedings to name as defendant the United
States, the agency, the appropriate offi-
cer, or any combination of them and li-
beralizing the venue vequirements for
such actions—conference recommenda-
tion 70-1; and third, elinlinating the ve-
quirement that there be at least $10,000
in controversy for Federal question juris-
diction under 28 U.8.C. 1331—conference
recommendation G8-%.

This legislation was the subject of a
comprehensive hearing before the Sub-
committee on Administrative Practice
and Procedure in June 1970, At that {ime
rvepresentatives from the Administrative
Conference and the administrative law
scction of the ABA testified in favor of
the bill. The Department of Justice ex-
pressed opposition to abolishing sover-
cign immunity, but indicated that it had
no objechion to the second and third parts
of the bill. The bil was favorably re-
ported by the subcommittee but was not
acted on by the Judictary Commitice. I

. hope we can get action by the Senate on

this bill this session.

Mr. President, the subject of these bhills
has been discussed for over a decade.:
Two primary sources of information on
the various proposals contained in these
bills are the fall 1972 “Administrative
Law Review,” published by the adminis-
trative law section of the ABA, which is
devoted entirely to this topie, and the
1973-74 report of the Administrative
Conference of the United States, largely
devoted to these amendments. The intro-
dyction to the “Administrative Law Re-

ny colleagues; the introduction, written

by Mr. Cornelius Kenncedy, has heen re-
printed in the Recorp and can be found
on page S4329 of the March 12, lszg)
daily edition.

These bills I am introducing will go a
long way toward improving the mannper
in which agencies of the Federal Gov-
ernment administer their responsibilities.
I hope they will be acted on in the H4th
Congress.

Mr., MATHIAS. Mr. President, I am
pleased o join today as-a cosponsor of
legislation embodying 8 number of re-
forms and improvements in Federal ad-
ministrative procedure.

These bills are the result of ciforts by
the American Bar Association, the ad-
minlstrative law section, the Adminis-
trative Conference of the United Stetes,
and those of us in the Senate who have
had a sustained interest in administra-~
tive law over the veurs. T have, in the
past, sponsored some parts of this pack-
age and I am pleased to sponsor all of
these bills today.

I do 50 not with the assurance that
I will eventually support all of these
measures, but in the anticipation that
hearings which will be held in the Sub-
commlitiee on Administrative Practice
and Proecedures will provide an opportu-
nity to review a number of aspects of
administrative law and s chanece to con-
;sider all manner of improvements there-

0.

Ours Is a massive government which
Intrudes Into almost all aspects of the
lves of its citizens. There scems to he
no end to the number of agencles and
burenus, regulatory and otherwise, These
are # great source of aid and protection
to most citizens, but this vast Federal
Establishment can also be & web of con-
fuslon for many Awericans. Tt is a thickeb
of uncertainty for others who are unsure
of thelr rights and of the procedures
they must follow. While the procedure
followed by the Government is a con-
tinuous source of activity for many Ted-~
eral employees and the large Washing-
ton Iegal community, it is often bewilder-
Ing to the average person.

I must say also that many mermbers
of the Federal bureaucricy, of the Wash-
ington legal community, and the nearby
legal community of Baltimore, have been
in the forefront of proposals to reform
and simplify the Federal process. I wel~
some them and commend their efforts
in this regard.

T hope that the legislation which we
Introduce today will result in Improve-
ment of the administrative practices of
the Government. I believe that these
problems have been too long negleeted.
I believe that we have failed to keep the
rule of law at pace with the growth of
the Federal bureauer wy. ‘fhe result has
contributed to the skipticismn and cyni-
cism about povernm:nt. ¥ wili repeat
again what I said o er g year ago in
connection with a thea vending investi-
galion Into the proce tures of the Cost
of Living Council—no brocess will long
retain or deserve popular support If its
decisions are not arvived at by a process

16 s open, falr, consistent,
rational,

enforecenble, and

necessary.



